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(with prayer for interim reLief an(l office report
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Petit ion(s) for Special. Leawe to Ap,peal" (CiwiJ.) No(s) .L4864/2OL3

(From the judgement and order date,d a1"/Lo/2oL2 in cwP No.1-5184/2OtL
of Ehe HIGH COURT OF PUN.IAB & H.?\RY.PNA AT CHAITDXGARH)

SMITRA .'AIN Pat i t ioner  (s )

\IERSUS

r rN $$!i * ' [ is

Respondent (s)

,  . \

hearing today.

t .

f coRAM : i
HON'BLE MR.
HON'BLE MR.
IION'BLE MRS.

F o r  P e t i t i o n e r ( s )

For Respondent {s)
I
t

JUSTICE G.S"  S INGHVI
.JT}STICE AI{IL R" DAVE

,JUSTICE RJAT{IJA]iTA PRJAKASH DESAI

Mr. Neeraj  Ku:nar , fain,  Sr.Aclv.
Mr .  San jay  S ingh,Adv"
Mr. Pratham Kant, ,Adv.
Mr. Ugra Shankar PrasadrAdv.

UPON hearing counsel the
O F D

The petitioner is aggrievec bY

t

Division Bench of the Punjab and

!h" writ  Petit ion f i led bY _her

resumpt ion of  Booth Si te  No.170'

uphel-d.

Court made the folJ-owing
E R  

\

order  dated 1.10.20L2 of  the

Itraryana High Court wherebY

was dismissed and the

Sector 31-32A/ Gurgaon was
(

fn response to an advertisernent issued by Administrator'

I{aryana Lrrban Development Aut,hority {HUDA}, Gurgaon, t'he

,t&;6.-!;:;.-;"_,-.,.---.",.*_.-",,..
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pet j- t , ioner part , ic ipated in the* auct, ion conducted on 9.2.1996

\,",
for commercia{ sites in differ,:nt sectors o^f Gurgaon. she gave tt{t -

t t ighes t  b id  o f  Rs . lL ,50 ,  0001-  fo r  the  r loo t ,h  s i te  descr ibed

hereinabove. Her bid was acceipteci by the competent authority

'
and the si te was al- Iot t ,ed to l .er subiect to the terms and

cond i t ions  embod ied  in  Memo da ' :ec l  27  "2 .1996,  paragraphs  2 ,  3 ,

4 t  5 ,  6  a n d of vrhich are reproduced belor,.r:

d for pIot, No. 170 in Sector 31-32A at, Gurg:aon
d and the p lot /buiJ .d ing ' ,  as deta i led below,

t,ed to you on freehold basis as per foJ..lowing
t ions and suJcject t ,o the provisions of the
DeveJ.oprnent, &'uthorit,y AIL-L977 (hereinafter
the Act,) and the rules,/regulations applicabJ-e
as amended fr:om t,ime to time including terms
as already arnnounced at the time of auction
you.

Sect,or
N o .

Narne of
Urban
Area

Plo t
N o .

Appr.
Dimensi
as not i
at, the
of auct

31"-32AGurEaon Booth
s i te
N o .
t7CI

2 . 7 5  x

3.  The surn of  Rs.11/50,000/-  deposi ted by you of  b id  money
at the t ime of bid wilL be adjusted against t ,he said
p lo t .  l

l

4.  You 
"" " "  " .goested 

t ,o  re:n i t  Rs.  1?25000/-  in  order  to
make the 259" price of the said plot/buiJ'ding with in 30
days from the date of accept;ance of your bid. The payment
shall- be made by a bank draft payable to t,he (Line missing)
and drawn orl any scheduted Ba;nk at Gurgaon. In ca$e of
failure to deposit t,he saj-d ernount wit,hin t,he above
specified period, the allotmr:nt shal-J. be cancelled and the,
deposit, of SC* bj-d money dep,asit,ed at t,he time of bid shali
stand foffeited to the Aut,hority, against which you
shalJ- have no claim for demacfes.

5.  The bal .ance amount  i .e"  Rs.B6?500/*  o f  the abowe pr ice
of the plot, can be paid j-n lurnp sum wit,hout int,erest
within 60 days from the r$at,e of issue of alLotment

" 2 .  Y o u r
has been
lras been
terms and
Haryana Urban
refer::eC to| as
thereunder Frd
and condit ipns

,Ld- -ano accepreg by
ii$

I

Pr ice  o f
the plot



!ftdffiwc1'vri

letter or in 10 half yearry. The f i-rst, i"nstaLment, wil_r farldue after the expiry of six nronths of thei date of iesue ofthis Letter " Each instar.ment rr,*urd be u,ecoverabre t,oget,herwith interest on the bar-ancer pn*ce at r.5% interest, on theremaining' amount,. The .interest, sha.J-J., howewer accruefrom t,he date of off,er of possession.

6 '  The possession of the si te wiJ..I  be of fered to you oncompJ.etion of the devetapmenb works i_, ;;;;r;; 
.,

8 ' rn case the inst,ar-ment is n*t paid by the 10"n of monthfoJ-lowing tkre month in wtrich it falrs due the Estateof,ficer ehall- proceed to take action for irnposit,ion ofpenalty and resumption of p10-: an accordarrce with bheprowisions of section 1? of t , ;re said Act. . ,

The possession of,  the si te was offered to the pet i t ioner on

29.7 .L996.  Notw i ths tand ing  th i r r ,  the  pe t j_ t ionen d id  no t  pay  the

ins ta lments  o f  p r ice .  The Es ta te  o f f i cer . :Lssued no t ices  to  the

pet, i t ioner under Sect i .on 17 (1) ,  (Z) and (g) of the Haryana Urban

DeveJ-opment Authori ty Act,  Lg77 (fo:r  short ,  ' the 1rg77 Act,  )  and' t

ul t imateJ-y resumed {n"  Booth s i te  v ide order  dated 16.1 .zoaz

passed  under  Sec t i on  L7 (4 )  o f  t he  j g77  Ac t .  He  a l so  fo r fe i t ed

108 of the to'tar- cost and refunderd the barance annount.

The appeal fil-ed by the petitioner against, the resumpticrrn of

booth site was dismissed by Adminr'stra.tor, I IUDA, Gurg,aon.

Thereafter, the pet, i t ioner f i l -ec. compraint under section L2 of

the consumer protect ion Act ,  i -g36 { for  shor t ,  . the 19g6 Aet ,  )

with the prayer that the order of resumption may be set aside and

the boot 'h  s i te  may be restorec to  her"  By order  dat ,ed 2L.7.2003,

DiEtrict Consumer Disputes RedregsaL Forlrm, Gurg:aon aL].owed t,he

&l

complaint, seL aside the order rf

respondents to hanC over po$ses_.ion

charging any interest on the balance

resumpt,ion and directed the

of the booth sit,e wit,hout

amount. The Di-strict Forum

arso directed the respondent to Fay i-nterest at t ,he rate of 
,Lgg
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per annum

The respondents challenged the.l order o:f the District, l 'orum

brr f iL inE an appear under sect jon 3"7 of the L986 Act.  rhey arso

filed an appJ-ication for condon,:"t:i_on of 28T days de1ay.

fhe State Consumer Di sputes Redressal Commission, l laryana

relied upon the judgment of this Court, in ,$t.at,e of Nagaland v.

Lipok AO (2005) 3 SCC 752 and c' :ncloned t ,he delay. On meri t ,sn t ,he

Stat,e CorEuniseion took cog:nizan,:e of t,he fa.ct t,hat the order of

resumption was passed after giv5"ng mul ' t ipJ.e not, ices to the

pet i t ioner,  referred to the juidg:nent of this Court  in UT

Chandigarh Administrat v .  Arnar jee 'b  S ingh (2009)  4  SCC 660 and

t f i led by the pet, i t , ioner was notheLd that, 'i,he c

rnaintainable because shb cannot, be treated as a consumer.

I t  is bo:: out from the record that during the

pendency of the appeal f fif*A ny t,he responclents before the Stat,e
J

Cornmission, t .he pet i t ioner f iJ-ect a pet i t ion. under Sect ions 25 and

,27  o f  the  1986 Ac t ,  wh ich  was r l i sposed o f  by  t ,he  D is t , r i c t  Forum

vide  order  da ted  28 .5 .2007,  the  opera t , i ve  po : : t ion  o f  wh ich  reads

as  under :

"This order of this Foru:n *halL dispose of a controversy
between the part ies regarding the period. of  complet ion of
the development work at, t,h,: spot and the settlement of
accounts as to how much amount is to be paid by the
complainant, or owned by th*: cornplain.ant to the opposite
party. Tlre report of the ;fE :oncerned deaiing with t,he area\
in  ques t ion  was ca l led  by  order  da ted  24  .4 .2007 .  The ,JE
concerned submitted his repcrt through XEN/ IIUDA which is

.annexure OPl" stating that the developrnent work where the
booth  in  ques t ion  s i tua tes  was comple ted  on  3L"L2.1995.  As
per  the  order  under  execut ion  da t ,ed  2L .7  "2003 the  conten t ion
was raised by the complainanb that the deveJ-opment work at
the post,  was not compS-ete w.rren the l -et ter dated 29 ,1.1996
offer ing the possession of the si . te in quest ion was issued.
No enguiry wit,h regard to this fact that at, the t.irne of the

offer of possession t,he development, work at, the spot was

i:
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coxnplete or not wa.s rnace. The compla'nant in support of hiscontention only placed a rrhqi:* copy i,r the letter issued bythe XEN to tfre Contrercto:r Sfrri Narender Singh forconst'ructiol 
:^f roads/pa:1;i."q *r"tu s.r, the shopping centre* in Sector 3l-32A e,rrgao' whi-eh i-s annexure C*1, accord,ing towhich the tirne r-imil, of *ne rnonth has been given to t,hecor t t rac t ,o r  w.  e .  f  .  L7  .LZ .L rg l .  There  is  no th ing  on  recordafter the abowe r-et,ter Lo show tha.L despite the abowedirection the deweJ-opment work was n.t compreted at thespot " fhe report of t]re ,JH ann*xt:re Op_l that thedeveJ'opment work was on 3 r" .12..  r"gg5 is false and is not inaccordance vr i th the facts r . t  the spot,  which shows that theopposite party i .s concernirrg the tJue facts from this Forum"rn view of the abowe circurlstances to sr.inch the cont,roversybetween the parties it is *rdered that the eompletion of thedewel0pment work cour.d be ,leemed to be complete after ttrreemonths from the date tf let,ter annexure C_L datedL7 'L2 ' tgg'  -  The opposit ,e party theretrore not to chargeinterest over the balance amount of instal lments upto17 '  3 '  L998 and to pay interest a, t .  the ra.te of B* per annumover the ent ire deposits from the date of deposit  t i r - l  theoffer of  possession of the_ resumed frort  was made by theopposit ,e party to the comprainant as t te offer of  possessionon behalf  of  the opposite party always deemed to be theintent ion to deriver th*:  phfsicar possession of theplot/shop in quest ion and *f ter that i . t  is the prot holderwho appries for taking ac;ual physical-  possession on thespot oh. the prescr ibed performa art*,  complet ing ar l  thenecessary formal i t ies "  r t  i*  not,  the case of the complainantthat the opposite party desps-te fil ing such appJ_ication didnot deLiver t l "  prrysicar possession of the pJ-ot,  in quest ionto  the  cornpJ-a inant  except  le t te r  da ted  5 .3  .2007.  par t , ies  t?submit their  respect iwe caLcrula.t , ions as per the observat ionsind ica ted  abowe.  To  come up fo r  the  same on 5  .7  "ZOO7. ,

FeeJ-inq dissatisf ied wj t.h. .bhe af,oresaid order, the
petit ioner f i led an appear r:nrcer $oction l ir  of the 19g6 Act. fhe
same '!das dismissed by, the $t:ate commission vide order dated
7 '  1' 2011 on t ire Eround that thEr rnain order of the Distr ict Forum
had been set  as ide"

The petit,ioner ctid not ctral_IenEe the orders of the state

commission by f i l ing revisions under section 2r" of the 19g6 Act.

Insteado she f j - led Civ iL  Wr: ; t  Fet i t ion No.15194 /ZOLL under

Articres 226/zz7 of t ,he const:.tut*on for quashing order dated
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$ " J . 6 . 1 . 2 O O 2  p a s s e d  b y  E s t a t e

for issue of a mandamus to

aqd penalt,y on t,he annount

actuaL physica1 possession.

Offic,:r, HUDA, Gurgaon

the raspondents noL to

of instaLments "b,iL]"

and aLso pra$ed

chargre int.efest

t,he delivery of

l
I
t,
I
1.
J

rn the counter affidavit f,ir.ed by the rqspondents, reriance

was pJ-aced on the judgment of rhe riiEh court in sukhpar singh

Kang v. chandigarh Administrat i*n 1999 (1) RcR (civ ir)  zgg and

order dat 'ed x-2 -  g.  a0r1 passed by this court  in slp (c)

No.L2589/2oLL t i t , rect satpar v.  I ruDA and i t  was preaded that the

Estate officer did not cornrnib, any iJ-regality by ordering

resumption <if t,he Booth site besause the peti-tioner did not Ray

the instalnrents of, price despite t,tre fact that possession thereof

was offered to her in 1996 i .bseLf .

The' Diwision Bench of the High court dismissed the writ

petition by reryinE upon the jucEnnents ,of this court in Haryana

stat 'e egricuJ-tural Marketing Board w. Raj Fal (2011) 13 scc 504,

ur chandigarh Administrati-on v. Anarjeer sinEh (supra) and order

dated 12.8.2011 passed in  Satpal -  , , r . .  I IUDA"

w* hawe. heard r-earned co::n,sel for the pet,itioner and

carefulJ.y perused the record.

rn our opi.nion, t,he specia.r- r-eave petition is tho::oughry

misconceived and is liabre to be cLismissed. surnrnarily.

For the reasons best known to her, the pet, i t ioner did not

cha"J-lenge order dated 7.L.zCILt p;rssed by the State Commission by

fi l ing revision pnder sect, ion z]" of the 19g6 Act. Therefore, that
I q

order will be dei'bmed t,o have becorne fi.nal an<i .b,he same could not

have been indirectry nullified by ggs High court. by ent,ertaining

i , i

I,
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the writ petition fiJ-ed by the pet"it,ioner against tha order

passed by t,he Est,at,e Off,i-cer f,or rresurnption of the Booth Sit,e.

'  
In terms otr  order dated i '  .1 .  g01L passed by the St,ate

Commission, the pet,itioner coul-d have filed civiJ. suit and also

appJ.ied for co.ndonation of delay. That having not been done, ,tlre

pet i t ioner was not ent i" t led to invoke the

extraordinary/superwisory jurisdic:tion of the IIigh Court under

Articles 226/22n of the Constitut i 'en.

We also agiree wit'h the Sligh Court that the Estate Officer

did not cornmit, any iJ.J-egal.ity by r"esurning t,he Boot.h Sit,e because

the petitioner had persistent,J-y faiJ-ed to pay the instal,ments of

price despite the notices issued to lrer under Sections 17 (1) (2)

and (3) . A ranked defauLter like the pet,i-tioner is not ent,itLed

to.reLief under Art, icle 226 or 22i of, t ,he Constit ,ut ion. This is

also the ratio of the judgrnent,s of this Court in Municipal

Corporation Chandigarh v. Shantikrrnj rnvestment (P) Ltd. (2006)

4 SCC L09, Uf Chandigarh Administration v. Amarjeet Singh

(supra) and l{aryana State Agricultural Market,ing Board v. Raj

Pai  (supra)

In Sukhpal- Singh Kang,'s caset, the Punjab and Haryana High

Court considered a somewhat simiLar issue and observed:

'the pet^itioners cannot avoid t,heir J.iabiJ-ity to pay the
installments of premium and grorrnd rent. That apart, after
having taken in part in the arrction with full- knowledge of
the terms and conditions notjrfied by the respondents and
having accepted the leases of ths sites on the basis of
terms aqd condit,ions incorporat"ed in the letters of
allotment, wj-thout any prot,es:L, the petit,ioners will be
deemed t,o have agreed to pay 't,he annount CIf premiurn al-o4g
wit,h interest and ground rent i :n terms.of RuLes LZ and 13 of
t,he 1973 rules, In our consid$red opinion, the petit ioners
cannot seek intervention of thei court for getting themgelwes
rel"ieved of thei.r obU-gation to pay the amount cLue to the
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respondents j-n accordance rri.t:tr

With t,he ab,owe obserwatiorrs,

d ismissed.
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the tenns of

t :he specJ_aI

contract "

Ieave pet i t ion
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